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TUESDAY, FEBRUARY 8, 1955 


UNITED STATES SENATE, 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
SUBCOMMITTEE ON MERCHANT MARINE AND FISHERIES, 
Washington, D. C 


The committee! met at 10:50 a. m., in room G—16, United States 
1 Staff member assigned to this hearing: A. J. Bourbon. 


Capitol, Senator Warren G. Magnuson (chairman) presiding. 

Present: Senators Magnuson (chairman), Pastore, Daniel, and 
Butler. 

The CHarirMAN. The committee will come to order. 

We have a bill today, which I introduced S. 456, which relates to the 
regulation of nets in Alaskan waters. 

(The bill referred to above is as follows:) 


[S. 456, 84th Cong., Ist sess.] 
4 BLLL Relating to the regulation of nets in Alaska waters 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the last sentence of section 3 of the Act 
entitled ‘“‘An Act for the protection and regulation of the fisheries of Alaska’’ 
approved June 26, 1906, as amended (48 U.S. C., see. 233), is hereby amended to 
read as follows: ‘it shall be unlawful to lay or set any seine or net of any kind 
within one hundred vards of any other seine, net, or other fishing appliance which 
is being or which has been laid or set in any of the waters of Alaska, or to drive or 
to construct any trap or any other fixed fishing appliance, except a set net, stake 
net, or anchored gill net, within six hundred vards later ally or within one hundred 
vards endwise of any other trap or fixed fishing appliance.” 

The CuatrMan. The bill before us today, S. 456, relating to the 
placing of set nets in Alaskan waters, is of great and pressing import- 
ance to the Alaska masa industry. While it is for the benefit of 
the small fishing operator, it has the backing of all the fishing interests 
and will not be opposed, | aa rstand, by the Fish and Wildlife Service. 
We have Seton Thompson, the Chief of the Branch of Alaskan Fish- 
eries, who will testify. 

The purpose of this legislation is more or less to preserve the status 
quo of the regulations which had governed the placing of set nets 
until very recently. For years it has been possible for salmon fisher 
men to place these nets at different distances in various areas. How- 
ever, following an opinion rendered by a judge of the United States 
district court in Alaska last summer, to the effect that set nets are 
“fixed gear’ within the meaning of the Vhite Act, the Fish and Wild- 
life Service has let it be known that this year’s reculs ation will require 
that the nets be placed at a distance of 1,800 feet from one another, a 
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much greater distance than formerly. In some sections, it is alleged, 
such distance spacing would eliminate most of the set netters. 

A prompt hearing has been set because it is important that the 
issue be decided before the Fish and Wildlife Service issues its 1955 
regulations. 

{ am informed that the Alaska Salmon Industry, Inc., and the 
Alaska Fisherman’s Union are favorable to an amendment to the White 
Act that would resolve the issue definitely. Other interests concerned 
also are reported to advocate such an amendment. 

No objection t the proposal has been advanced from the Govern- 
ment agencies concerned. The Department of Commerce, the De- 
Department of Justice, and the General Accounting Office have all 
declared their lack of interest in the measure. 

Witnesses scheduled to appear include Delegate KE L. Bartlett, of 
\laska, who introduced a bill on the opening day of the session to 
exclude the set nets from fixed gear regulations, and the representative 
of the Fish and Wildlife Service, Mr. Seton Thompson. 

I might sav that the House, I understand, is also going to act 
promptly on this because the regulations will be set in a few weeks in 
the spring f 


for the summer fishing season. 
Bob, we will be glad to hear from you on this matter. I introduced 
a similar bill in the Senate, similar to Delegate Bartlett’s bill in the 


] 
House. 


STATEMENT OF HON. E. L. BARTLETT, CONGRESSIONAL DELEGATE 
FROM THE TERRITORY OF ALASKA 


Mr. Bartrietrr. I am E. L. Bartlett, Delegate in Congress from 
Alaska I venture to say that this meeting will be proved to be 


historic because never in the past—and I would guess never in the 
future—will a congressional committee have an opportunity to con- 
sider a bill affecting the Alaska fisheries where it is discovered that the 
fishermen, the industry, the Fish and Wildlife Service, and the 
Delegate are in absolute, or almost absolute, unanimity 

The CHarrMaAn. And the Senator from Washington. 

Mr. Bartierr. And the Senator from Washington; and all the rest 
of the congressional delegation from Washington, so far as I know. 

As the chairman indicated, this bill was introduced following a 
decision made by Judge George W. Folta, of the District Court of 
Alaska, last summer. The organic act relating to the fisheries of 
Alaska provides that fixed gear must have a lateral distance of 600 
yards, but by regulation the Fish and Wildlife Service of the Depart- 
ment of Interior, which has administrative authority over the Alaska 
fishery, has set varying distances in various parts of the Territorial 
waters for these set nets. 

The CuarrmMan. Will you explain for the committee and for the 
record what a set net is? 

Mr. Bartrierr. I am going to let Mr. Thompson give you technical 
explanations of all these different gears. 

The Cuatrman. All right. 

Mr. Barruerr. In a ease having nothing to do with set nets at all, 
the judge brought the issue to the fore with the statement in the 
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opinion filed on June 18, 1954, in the case of Frederick Afi! l 
Snug Harbor Packing Company, when he stated: 


In attempting to avoid that implication the plaintiff h: ! 
cear there dealt with was not fixed. This is erroneo Chere 
difference between an ordinary trap and a stake net Roth are fixe 


Thereafter the Fish and Wildlife Service gave notice that in respect 
to the 1955 regulations it would be required, on account of the judicial 
decision, to place a preliminary lateral distance of 600 yards for the 
set nets. That would have created chaos in the Alaska fishing indus- 
try. Thereafter a series of meetings were held between fisl 
the industry and the bill before you is a result of those mectings 
which would exempt the set nets from the definition that they ar 


fixed gear. 


The urgency which Chairman Magnuson mentioned is very much 
upon us because the fishing regulations will be effective in a few weeks 
and unless this amendatory bill becomes law there is going to be just 


a messed-up, miserable situation in a good part of the Alaska fishery 


I think in brief that explains the situation. J will just hold in my 
hand here this file which has accumulated since this issu arose, to 
show the extent of the interest and anxiety concerning | The file, 


probably 4 or 5 inches thick, is made up chiefly of letters from Alaska 
fishermen, ¢ xpressing the hope that Congress would act affirmatively 


and promptly to amend the law. 


ry . 1 q ; aes 
The CHairnMAN. I might savy to the committee that | have a file 


similar to the Del rate’s in which they express reat unanimity that 
this should be done an lone as soon as possible. 


j ( 

| want to Say what Delegate Bartlett said: This is the first, and | 
hope it will not be the only time, that we did not have an argument up 
there about something when we deal with salmon fishin 


a teers ' a Mie 0% . { ‘eal ‘ 

Mr. BarrLerr. I should add, Mr. ¢ hairman, that this 1Cg “tion 
1] . 1 : 4] ¢ J \ 1 
likewise approved DY th \laska Department of Lie . hich is a 
Territorial agen¢ 

Senator PAsTrorR It is quite apparent to me trom ready tt ill 


and for the purposes of the record that this has only to do with settin 
of these nets in Alaskan waters? 

Mr. Barttyerr. That is correct. 

Senator Pasrore. And no other place? 

Mr. Barriterr. Nowhere else 

Senator BurTLE! Mir. Chairman, mav I ask a questio1 
‘ertainh 


The CHAIRMAN. ¢ ainly 

Senator BurLter. The purpose of the White Act is to p: nt the 
setting of any de) ce or devices conti uous tO ea h othe o the 
will be trapped and not be able to get away : Is that 


Mr. BARTLI Pe. Yes, the White Act among? other things sets up 
system aimed at conservation. 

’ Senator Burter. And this gear, known as a set net or stake net o1 
anchored gill net, is not susceptible of such use? 

Mr. Barruetrr. Well, the nets are now established at distances held 
by the Fish and Wildlife Service to be proper insofar as conservation 
purposes are concerned 

Senator Burter. And this bill will not permit them to be closer 
together than is now specified by the Fish and Wildlife Service? 
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Mr. Barrierr. That is correct. In one area the Fish and Wildlife 
Service now prov ides that the nets must be “X’’ number of feet apart. 
In another area it may be a greater or lesser distance. 

Senator Burter. They do that under the act itself, giving them the 
right to make regulations to supervise the White Act? 

Mr. Bartrierr. Precisely. 

Senator Burtur. And there will be no chance of putting up a con- 
tinuous net that would be in violation of law if we adopt this amend- 
ment? 

Mr. Barrierr. All you would do here would be to preserve the 
status quo. 

The Cnarrman. And this would give the Fish and Wildlife Service 
more flexibility in dealing toward conservation. Sometimes when you 
set a certain figure, as this-court decision did, that becomes the rule. 
There is no flexibility where they could determine what is best for 
conservation at the particular time in the particular waters in a par- 
ticular area? 

Mr. Bartrierr. Yes. As a matter of fact, I can see situations de- 
veloping whereby if they are required to abide by the court’s decision 
there might be too great a supply of salmon going up a given stream. 
I think it ought to be left within the jurisdiction of the administrative 
agency, in other words. 

The Cuarrman. Are there any further questions? 

Senator Pastore? 

Senator Pasrorr. No. 

The CHarrMan. Senator Daniel? 

Senator DanigeL. No questions. 

The Cuatrman. If not, I do not think we need to put in the record 
the statements from all the people interested in this matter. We will 
have the files available for both committees. We will put in the record 
the court decision. It is a very short one. 

(The document referred to above is as follows:) 


IN THE U. 8S. DISTRICT COURT FOR THE DISTRICT OF ALASKA 
Diviston NuMBER THREE, AT ANCHORAGE 
No. A—9867 


Frederick Miller, Plaintiff, vs. Snug Harbor Packing Company, a corporation, 
Defendant 


OPINION FILED JUNE 18, 1954 


WENDELL P. Kay, Anchorage, Alaska, for plaintiff. 

Joun FE. Manpers, Anchorage, Alaska, and W. C. ARNoLD, Seattle, Washing- 
ton. for defendant. and Sern W. Morrison, Seattle, Washington. 

This is another contest in the perennial race for fish trap sites on Cook Inlet. 
Whether priority of right is held to turn on the occurrence of some event, the 
doing of a certain act, or the expiration of time, the only effect on the race, fraught 
with dangers of violence and bloodshed, will be to fix a new starting point. 

In the instant case the plaintiff, having commenced the construction of his trap 
first, seeks a preliminary injunction against the defendant’s continuation of thi 
construction of its structure, subsequently initiated, and relies on such cases as 
Thlinket Packing Company v. Harris, 5 Alaska 471; Harris v. Thlinket Packing 
Company, 5 Alaska 493; Columbia Salmon Company v. Berg, 5 Alaska 539; Alaska 
General Fish 8 Compan y v. Smith, 7 Alaska 635: Fisher v. Eve rett, 11 Alaska i 
General Fish Company v. Markley, 13 Alaska 700. 

The defendant contends that no right can be acquired in a site by erecting a 
fish trap u the opening of the fishing season, which this year is 6:00 a. m. 
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June 25th, and that the decisions antedating the Act of June 6, 1924, 48 U.S.C. A. 
221, are no longer controlling because the limitations of the prior law did not 
include a limitation on time, and in support thereof cites Canoe Pass Packing 
Company v. U. S., 270 F. 533, 9th Cir. 

I am of the opinion that this view is correct and that those decisions should 
accordingly be limited to situations where there is an actual or threatened inter- 
ference with the occupation of the site. In the instant case I am unable to find 
such interference. 

This leaves for consideration the question whether the occupant of a trap site 
has any other right which may be infringed by the construction of a trap within 


the prohibited distance. The only other right that he could have is that of 
fishing the site, but this inures to him only upon the opening of the fishing season, 
This is the necessary implication of Canoe Pass Packing Company v. U.S., supra 


In attempting to avoid that implication the plaintiff has assumed that the gear 
there dealt with was not fixed. This is erroneous. There is no material difference 
between an ordinary trap and a stake net. Both are fixed appliances. It should 
also be noted that the law does not prohibit the erection of any structure within 
the specified distance but only of a trap or fixed fishing appliance, thus implying 
that the devices erected within the prohibited distance of each other ust be 
complete and be capable of being fished before they may be seized for violation of 
the law or the use of the offending one enjoined. 

The conclusion arrived at makes it unnecessary to discuss the contention of the 
defendant that the plaintiff has come into court with unclean hands because he is 
maintaining his structure in violation of 338 U. 8S. C. A. 406, prohibiting the 
erection of obstructions to navigation. 

Accordingly, the complaint is dismissed. 

(Signed) Grorce W. Fourta, 
District Judge. 

The CHarrmMan. This is Mr. Seton Thompson, Chief of the Branch 
of Alaskan Fisheries, Fish and Wildlife Service, Department of 
the Interior. 


STATEMENT OF SETON THOMPSON, CHIEF, BRANCH OF ALASKAN 
FISHERIES, FISH AND WILDLIFE SERVICE, DEPARTMENT OF 
THE INTERIOR 


Mr. Tuompson. Mr. Chairman, : regret to inform you that the 
Department’s report on this bill, 5. 456, has not vet been received by 
the committee. It is being expedited and I understand it will be 
delivered to you very, very soon. The Department fully recognizes +“ 
urgency of this legislation and the Secretary has publicly endorsed i 
and is very much interested in early passage. I am authorized to give 
you the substance of the report you will soon receive. 

The basic Alaska fishery law, known as the White Act, contains 
certain minimum requirements. The law itself sets guidelines for 
the regulations. In this act there is a minimum requirement for the 
distance interval between two forms of gear—mobile gear, that which 
can be moved from place to place, and fixed gear. 

The lateral distance interval between fixed gear by this act is 600 
yards, or 1,800 feet. Set gill nets, anchored gill nets, stake nets, were 
a comparatively unimportant form of fishing apparatus in Alaska 
during the early years after passage of this act in 1924. The question 
came up about 1930 as to whether or not set nets were fixed gear. It 
was administratively determined at that time by the then Commis- 
sioner of Fisheries, Henry O’Malley, that they were not, ae that 
determination hinged on the fact that this particular form of gear was 
placed in the water at the beginning of the fishing season oe was 
removed during the weekly closed periods and actually did not remain 
in one place but was taken in and out. 
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On that decision regulations were issued annually that fixed the 
distance interval between set nets in the various parts of Alaska all 
the way from the Yukon River to southeastern Alaska at intervals 
that were believed necessary to meet the conservation requirements 
of each particular area. 

Senator BurLter. And in some localities less than 600 yards. 

Mr. THompson. Yes, sir. In no locality exceeding 600 vards, and 
in most localities less me 600 yards. The minimum distance interval 
for all gear is 300 feet, or 100 yards, and the distance interval spelled 
out for set gill nets or anc ee d gill nets or stake nets varied between 
100 yards and 600 yards in different parts of Alaska. Then in 1954, 
June 18, as Delegate Bartlett pointed out, Judge Folta, in the district 
court in Anchorage, handed down the decision in the case Miller \ 
Snug Harbor Packing Company, that stated specifically that set nets 
were fixed gear. Our legal advisers informed us at that time that we 
would have to modify our regulations to bring them into agreement 
with this court decision. In other words, that all fixed gear, including 
set nets, anchored nets, would have to be the minimum distance 
interval of 600 vards or 1,800 feet as spelled out by the act. 

Senator Pastore. Will you tell us at this point what a set net is’ 

Mr. THompson. A set net, Senator Pastore, is a gill net, a net in 
which the fish penetrate to a certain extent through the meshes and 
then cannot proceed further nor can they withdraw. They are caught 
by the gills and eventually drown. They are called set nets because 
they operate from the shore and are fixed at the outer offshore end 
by an anchor or by some device to hold them in a fixed position, 
usually at right angles to the shoreline. The fish then passing along 
the shore encounter the net and are caught. 

The or. ill net is a set net also but is fixed by means of 
anchors and it ms L\ be anchored at both ends in an offs hore position. 

A stake net is a gill net also which is held in position by stakes. 

The CHarrMan. That would be in more shallow water. 

Mr. THompson. Most of these nets are operated in fairly shallow 
water. In all there are in Alaska about 4,500 set, anchored, and 
stake nets. It involves operation by approximately 2,000 fishermen. 
That is a fair proportion when you realize there are only about 14,000 
fishermen operating in the Territory as a whole 

The purpose of this bill is to exempt or except the set anchored 
and sti ake vill nets from the requirements of the 1,800-foot distance 
interval, lateral distance interval, between such gear 

The Cuarrman. What is the requirement of traps? 1,800 feet? 

Mr. Tuompson. Eighteen hundred feet is the minimum require- 
ment for traps, but in most cases the regulations prescribe—in all 
cases the regulations prescribe a greater distance interval. 

The Cuarrman. Traps which are like piers, where the fish swim 
in without hitting the net. That is a little different operation. That 
is a permanent oper ation, the traps. They are there all the time. 

Mr. Tuompson. They are installed at the beginning of a fishing 
season and remain in one place continuously with the gear hung on 
them throughout the fishing season, and then they are removed usually 
at the end of the season. 

Our legislative staff has suggested that the language of this bill 
be modified so as to except set gill nets, and ordinary gill nets, and. 
stake gill nets from the minimum requirements by means of a proviso 
rather than in the terms of the present bill. To do that it has been 


) 
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suggested that all after the enacting clause be stricken and_ this 
language substituted, and | am quoting: 


That the last sentence of section 3 of the Act entitled ““An A 
and regulation of the fisheries of Alaska,’’ approved June 26, 1906, as amended 
18 U. §. C., sec. 233), is further amended by changing the period at the end of 
said sentence to a colon and adding a proviso reading as follows: ‘‘Provided, Tha 


with respect to gill nets which are staked, anchored, or otherwise fixed, the regu- 
lations authorized by Section 1 of the Act of June 6, 1924 (43 Stat. 464; 48 U.S.C 
221-223), as amended, may specify and require different minimum operating 
distances.” 

The belief there is that 

Senator Butter. Do you think you should put a minimum in 
there, not, however, less than a hundred yards? 

Mr. THompson. We would have no objection to that. 

Senator Butter. I am not suggesting it. I ask do you think it 
would be wise to do that? 

Mr. THompson. By recollection it would not be less than 100 yards. 

The CHarrMAN. That has been generally the regulation in the 
past? 

Mr. THompson. That has been generally the regulation in the past. 

The CHarrMAN. Why do you want this language? This effects the 
same purpose; does it not? 

Mr. THompson. This does exactly the same thing. ‘The present 
bill does not define a set net specifically as a set gill net. It might 
be interpreted by some that that would mean any kind of a set net. 
A set seine, for example, might be so construed, or a trap could be 
construed as a set net. 

The CHarrMan. All the present bill does is add to the section 
“except a set net, a stake net, or anchored gill net.” 

That is at the bottom of page 1 and the top of page 2. 

Mr. THompson. That is correct. Senator. 

The CHarrMan. What is the amendment? You have “Gill nets, 
stake, anchored, or otherwise fixed.’’ What is the difference? ‘‘Other- 
wise fixed”’ could be anything. 

Senator Burier. It restricts it to gill nets alone rather than bring- 
ing in other forms of fixed equipment. 

Mr. THompson. Specifically, it does that. 

The CuHatrMan. A set net is a gill net and an anchored gill net is 
a gill net, and a stake net is usually a gill net, is it not? 

Mr. THompson. It is so interpreted now, but maybe 5 years from 
now the question would come up and we would again wonder does it 
mean set, gill net, or a trap or something else. 

The CuHarrman. In other words, you think this is better legal 
language? 

Mr. THompson. Yes, sir. 

The CHarrman. What has the Delegate to say about this? 

Mr. Barrett. I have no objection to Mr. Thompson’s suggestion 
except insofar as the area of public relations is concerned. ‘That is to 
say, this language in S. 456 is the language which has been generally 
discussed throughout Alaska and in Seattle and agreed upon. Mr. 
Thompson has assured me that they will all understand exactly what 
the amendment means, and I suspect that is the case. But a sugges- 
tion was just made here a few minutes ago that might meet his objec- 
tions to leaving that uncertainty in, and that would be done on ‘page 
1, line 11, by inserting the word ‘gill’ after ‘set’ in the next to the 
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So that would leave us dealing specifically with 
think your lawyer ‘will agree that will take care 


I am sure that will. 

That would be a bit better. 

It is true that you and I have sort of passed this 
verybody has read this, and they know what this is. 

It is one of the most widely read documents in 


yr purposes of the record, do you not read 
suggested these amendments? “Except a 
, or anchored gill net.”’ 
is right, 
CHAIRMAN chnically, for the record, on page 1, line 11, 
between the words ‘‘set’”’ and ‘net’ insert the word ‘‘gill”’ 

On page 2, line 1, between the words “‘stake’’ and “net’’, insert the 
word “oill’’, 

Kvery body is happy about this exce pt the salmon. 

Mr. Bartrierr. The salmon do not like it at all. 

ee rLER. - seems to me that does exactly what the amend- 
ment oe * Depa ent recommends; does it not? 

Mr. THOMPSON. L be ii ve it does, sir. I believe our legal staff felt 
it W ie be perhaps a little better constructionwise to have the matter 
handled as a proviso to the present legislation rather than by a com- 
lete new section to the act. But I think this accomplishes the ob- 

ctive. 

As Delegate Bartlett said, it is a very widely read document. I 
personally conducted neuen diveieahien the ¢ ‘ook Inlet area where 
set nets are probably more important to the fishery than any other 
part of the Territory, and just recently came back from there. I can 
report that there is 100-percent approval of this legislation on the 
part of industry, on the part of fishermen, on the part of local residents. 

The CuarrMan. Industry representatives are here. Do you have 
anything to add to this testimony? 

Mr. Cuarues E. Jackson (general manager, National Fisheries 
Institute, Inc., Washington, D.C.). No, Mr. Chairman. That sounds 
fine to me so far 

The Cuarrman. Thank you, Mr. Thompson. We appreciate your 
coming. 

Thank vou, gentlemen. Does anyone wish to be heard on this bill? 

(No ees 

The CHarrMan. We will call the hearing to a close. 

Sennale teens: I move we report the bill favorably. 

Senator DANteL. Second the motion. 

The Cuarrman. Those in favor say “Aye.”’ 

Thereupon, there was a chorus of ‘‘Ayes.’’) 

The CuarrmMan. The bill is reported favorably to the full committee, 
as amended, and I hope we can have the full committee act on it 
tomorrow when we meet because time is of importance. 

Thank you, gentlemen. 

(Thereupon, at 11:25 a. m., the committee was adjourned.) 
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